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1. (§3.1) SCOPE OF CHAPTER

This chapter focuses on the cases and rules pertaining to subject-matter
jurisdiction, removal, and remand that apply in the United States District Court for
the District of Oregon. For a discussion of other courts in the federal judicial
system, and for a more comprehensive discussion of the topics covered in this
chapter, see HON. WILLIAM W. SCHWARZER, HON. A. WALLACE TASHIMA & JAMES
M. WAGSTAFFE, FEDERAL CIVIL PROCEDURE BEFORE TRIAL (The Rutter Group
2001); MOORE’S FEDERAL PRACTICE (3d ed 1997 & Supp 2002); CHARLES WRIGHT
ET AL., FEDERAL PRACTICE AND PROCEDURE (3d ed 1998 & Supp 2002). Many
useful forms can be found in MOORE’S MANUAL: FEDERAL PRACTICE FORMS
(2002).

This chapter covers some issues pertaining to multiple-plaintiff actions, but
see chapter 11, infra, for a discussion of class actions and shareholder derivative
actions. For discussion of Eleventh Amendment immunity and further discussion
of abstention, see chapter 7, infra.

II. SUBJECT-MATTER JURISDICTION
A. (§3.2) The Principle of Limited Federal Court Jurisdiction
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Federal courts are courts of limited jurisdiction. They have only the power
granted by the statutes that Congress has enacted pursuant to the Constitution.
Marbury v. Madison, 5 US (1 Cranch) 137, 173-180, 2 L Ed 60 (1803). The
federal courts are presumed to be ““without jurisdiction’ unless ‘the contrary
appears affirmatively from the record.”” Bender v. Williamsport Area School Dist.,
475 US 534, 546, 106 S Ct 1326, 89 L Ed2d 501 (1986) (quoting King Bridge Co.
v. Otoe County, 120 US 225,226, 7 S Ct 552, 30 L Ed 623 (1887)). Any pleading
that sets forth a claim for relief must contain “a short and plain statement of the
grounds upon which the court’s jurisdiction depends, unless the court already has
jurisdiction and the claim needs no new grounds of jurisdiction to support it.”
FRCP 8&(a).

PRACTICE TiP: Form 2 of the FRCP Appendix of Forms gives
examples of how to plead a “short and plain statement” of the various
grounds on which federal jurisdiction may depend.

Jurisdiction requires both authority over the category of claim presented
(subject-matter jurisdiction) and authority over the parties (personal jurisdiction).
The interests served by those two aspects of jurisdiction differ, and the rules
pertaining to each differ accordingly. Personal jurisdiction “represents a restriction
on judicial power . . . as a matter of individual liberty.” Insurance Corp. v.
Compagnie des Bauxites, 456 US 694, 702, 102 S Ct 2099, 72 L Ed2d 492 (1982).
Because personal jurisdiction serves the interests of individuals, individuals may
forgo the right to insist that limitations on personal jurisdiction be observed.
Insurance Corp., supra, 456 US at 703.

Subject-matter jurisdiction, in contrast, serves institutional interests. The
rules delineating subject-matter jurisdiction keep the federal courts within the
bounds prescribed by the Constitution and Congress. The balance between federal
power and state sovereignty is at stake when issues of subject-matter jurisdiction
arise. Because of the importance of that balance to the federal design, “subject
matter delineations must be policed by the courts on their own initiative even at the
highest level.” Ruhrgas AG v. Marathon Qil Co., 526 US 574, 583, 119 S Ct 1563,
143 L Ed2d 760 (1999).

Because subject-matter jurisdiction serves interests beyond those of the
parties, the parties cannot confer on a federal court subject-matter jurisdiction that
the Constitution and Congress have not granted. That principle engenders many of
the rules covered in this chapter. The parties cannot waive lack of subject-matter
jurisdiction by stipulation, waiver, or estoppel. Federal subject-matter jurisdiction
can be challenged any time by any party or by the court. It can even be raised by a
plaintiff after losing on the merits. See, e.g., Attorneys Trust v. Videotape
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Computer Products, 93 F3d 593, 595 (9th Cir 1996). As the Supreme Court has
said:

[T]he rule, springing from the nature and limits of the judicial power of the

United States, is inflexible and without exception, which requires this court,

of its own motion, to deny its own jurisdiction, and, in the exercise of its

appellate power, that of all other courts of the United States, in all cases

where such jurisdiction does not affirmatively appear in the record on

which, in the exercise of that power, it is called to act.

Bender, supra, 475 US at 546-547 (quoting Mansfield C. & L.M. Railway Co. v.
Swan, 111 US 379, 382,4 S Ct 510, 28 L Ed 462 (1884)).

When a defendant both raises substantive defenses and challenges subject-
matter jurisdiction, the court must first resolve the jurisdictional issue. In 1998, the
Supreme Court rejected the doctrine of “hypothetical jurisdiction,” which the Ninth
Circuit had used to rule on the merits of a case when it was more easily resolved on
that basis than on the basis of a thornier question of subject-matter jurisdiction.
Steel Co. v. Citizens for a Better Environment, 523 US 83, 93-101, 118 S Ct 1003,
140 L Ed2d 210 (1998). In so holding, the Court abrogated such decisions as U.S.
v. Troescher, 99 F3d 933, 934 n 1 (9th Cir 1996); S.E.C. v. American Capital
Investments, Inc., 98 F3d 1133, 1139-1142 (9th Cir 1996); and Clow v. U.S. Dept.
of Housing & Urban Dev., 948 F2d 614, 616 n 2 (9th Cir 1991), and said: “We
decline to endorse such an approach because it carries the courts beyond the
bounds of authorized judicial action and thus offends fundamental principles of
separation of powers.” Steel Co., supra, 523 US at 94,

NOTE: Although the federal courts will ordinarily address subject-
matter jurisdiction before ruling on challenges to personal jurisdiction, the
courts have discretion regarding the sequence in which those threshold
issues are addressed. See Ruhrgas, supra, 526 US at 584-585.

B. (§3.3) Sources of Subject-Matter Jurisdiction
The Constitution “delineates the absolute limits on the federal courts’
jurisdiction.” Ankenbrandt v. Richards, 504 US 689, 695,112 S Ct 2206, 119 L
Ed2d 468 (1992). Article III vests judicial power in the Supreme Court and “such
inferior Courts as the Congress may . . . establish.” US CoNsT art III, §1. It
authorizes that judicial power extend to
all Cases, in Law and Equity, arising under this Constitution, the Laws of
the United States, and Treaties made, or which shall be made, under their
Authority;—to all Cases affecting Ambassadors, other public Ministers and
Consuls;—to all Cases of admiralty and maritime Jurisdiction,—to
Controversies to which the United States shall be a Party;—to
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Controversies between two or more States;—between a State and Citizens
of another State;—between Citizens of different States; between Citizens of
the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or
Subjects.

US CONST art I, §2.

The Constitution therefore authorizes Congress to decide the inferior courts
to establish and the jurisdiction to give them within the boundaries set by the
Constitution. Congress cannot give the federal courts jurisdiction beyond that
delineated in the Constitution, but need not give courts all of the jurisdiction it was
authorized to grant under that document. Therefore, for a federal court to exercise
jurisdiction, the case must fall both within a statutory grant of jurisdiction and
within constitutional limits. See Bender, supra, 475 US at 541-542 (finding no
federal court jurisdiction when standing, implicitly required by Article III, was not
shown). Federal court jurisdiction rests on the following bases:

Federal Question Jurisdiction. The Constitution extends the federal judicial
power to cases “arising under” the Constitution and the laws and treaties of the
United States. US CoNsT art II1, §2. Congress gave much, but not all, of that power
to the federal district courts under 28 USC §1331, the so-called general federal
question jurisdiction statute.

The purpose of federal question jurisdiction is to afford plaintiffs “a
sympathetic, knowledgeable forum for the vindication of their federal rights.”
Hunter v. United Van Lines, 746 F2d 635, 639 (9th Cir 1984). Except when certain
federal statutes impose a minimum monetary amount on claims brought under
them, no minimum “amount in controversy” is required in federal question cases.
Federal question jurisdiction is discussed in §§3.4-3.7, infra.

Diversity Jurisdiction. The Constitution extends the federal judicial power to
“Controversies . . . between Citizens of different States . . . and between a State, or
the Citizens thereof, and foreign States, Citizens or Subjects.” US CONST art III,
§2. Article III limits the reach of the federal judicial power to “cases” and
“controversies” but requires only minimal diversity and no minimum amount in
controversy.

Congress has granted the federal courts narrower diversity jurisdiction than
that authorized by Article III. The general diversity jurisdiction statute, 28 USC
§1332, gives federal courts jurisdiction only over cases in which diversity is
complete and the amount in controversy exceeds $75,000. Under the Federal
Interpleader Act (28 USC §1335), the federal courts can resolve conflicting claims
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by third persons to funds or property held by a stakeholder when there is only
minimal diversity and the amount in controversy is $500 or more.

“Traditionally, diversity jurisdiction has been viewed as serving the interest
in protecting out-of-state defendants from potential state-court bias in favor of
local plaintiffs.” Lee v. American Nat. Ins. Co., 260 F3d 997, 1005 (9th Cir 2001),
cert. denied, 122 S Ct 1299 (2002). Diversity jurisdiction is discussed in §§3.8—
3.12, infra.

Removal Jurisdiction. Removal jurisdiction derives from Congress’s powers
under the “necessary and proper” clause of Article I, §8. Tennessee v. Davis, 100
US 257, 263-264, 25 L Ed 648 (1879). The general removal statute is 28 USC
§1441 et seq. It is generally, but not precisely, coextensive with original diversity
and federal question jurisdiction. Congress has also enacted statutes granting
removal jurisdiction of specific types of cases, and precluding removal jurisdiction
of others. Removal jurisdiction and procedure are discussed in §§3.24-3.35, infra.

Because federal jurisdiction is limited, a lawyer often has a choice of
forums. Factors to be considered in determining whether to invoke federal subject-
matter jurisdiction are listed in §3.52, infra.

1. (§3.4) Federal Question Jurisdiction

The Constitution allows Congress to grant federal jurisdiction over cases
“arising under this Constitution, the Laws of the United States, and Treaties made,
or which shall be made, under their Authority.” US CONST art III, §2, cl 1.
Congress has conferred federal question jurisdiction on the district courts by
statute. “The district courts shall have original jurisdiction of all civil actions
arising under the Constitution, laws, or treaties of the United States.” 28 USC
§1331.

In addition, the Judicial Code (28 USC §1 et seq.) expressly vests
jurisdiction in the district courts for specific types of claims, including admiralty
(28 USC §1333), antitrust (28 USC §1337(a)), patent, copyright, and trademark
(28 USC §1338), civil rights (28 USC §1343), and cases in which the United States
is a party (28 USC §1345). Many other specific jurisdictional statutes, too
numerous to list here, exist outside the Judicial Code. See, e.g., 15 USC §77v(a)
(Securities Act); 15 USC §78aa (Securities Exchange Act).

CAVEAT: A lawyer who bases federal jurisdiction on violation of
federal law must be sure that the federal law creates a private cause of
action. See, e.g., In re All Terrain Vehicle Litigation, 979 F2d 755, 757 (9th
Cir 1992) (whether car manufacturer violates federal Consumer Product

Federal Civil Litigation in Oregon (c) 2002



Safety Act is question arising under federal law, but there is no private cause
of action for violation of that act).

a. (§3.5) Meaning of “Arising Under”

An action “arises under” federal law if either federal law creates the cause of
action or the plaintiff’s right to relief necessarily depends on resolution of a
substantial question of federal law. Franchise Tax Bd. v. Laborers Vacation Trust,
463 US 1, 27-28, 103 S Ct 2841, 77 L Ed2d 420 (1983); Morongo Band of Indians
v. Cal. St. Bd. of Equal., 858 F2d 1376, 1383 (9th Cir 1988). See Rains v. Criterion
Systems, Inc., 80 F3d 339, 343 (9th Cir 1996) (discussing federal question
jurisdiction).

For most cases, original federal question jurisdiction exists because federal
law creates the cause of action. Merrell Dow Pharmaceuticals, Inc. v. Thompson,
478 US 804, 807-808, 106 S Ct 3229, 92 L Ed2d 650 (1986). “A state-created
cause of action can be deemed to arise under federal law (1) where federal law
completely preempts state law, . . . (2) where the claim is necessarily federal in
character, or . . . (3) where the right to relief depends on the resolution of a
substantial, disputed federal question. . . .” ARCO Envir. Remed. v. Dept. of Hith
and Envir., 213 F3d 1108, 1114 (9th Cir 2000) (internal citations omitted).

NOTE: In some cases involving questions that “arise under” federal
law, the district courts lack jurisdiction because Congress has given
exclusive jurisdiction to another federal court. For example, the district
courts lack jurisdiction of many nontort claims against the United States for
more than $10,000. 28 USC §1346(a)(2); see, e.g., In re Liberty Const., 9
F3d 800, 801 (9th Cir 1993). Such claims must be brought in the United
States Court of Federal Claims. The Court of International Trade has
exclusive jurisdiction over a variety of trade and import cases. 28 USC
§§1581-1584.

b. (§3.6) The “Well-Pleaded Complaint” Rule

As a general matter, “[t]he presence or absence of federal- question
jurisdiction is governed by the ‘well-pleaded complaint rule,” which provides that
federal jurisdiction exists only when a federal question is presented on the face of
the plaintiff’s properly pleaded complaint.” Caterpillar Inc. v. Williams, 482 US
386, 392, 107 S Ct 2425, 96 L Ed2d 318 (1987). “[T]he existence of federal
jurisdiction depends solely on the plaintiff’s claims for relief and not on anticipated
defenses to those claims.” ARCO Envir. Remed. v. Dept. of Hith and Envir., 213
F3d 1108, 1113 (9th Cir 2000).
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The “well pleaded complaint” rule is subject to certain exceptions. For
example, the “artful pleading rule” prevents a plaintiff from defeating removal by
omitting to plead necessary federal questions in a complaint. ARCO Envir. Remed.,
supra, 213 F3d at 1114. Another notable exception is the doctrine of complete
preemption. A few federal statutes, such as ERISA and the LMRA, preempt the
field as to virtually displace all state causes of action, leaving only federal claims.
See 16 MOORE’S FEDERAL PRACTICE §107.14[4][b] (1997 & Supp 2002).

c. (§3.7) More Specific Federal Jurisdictional Statutes
Many narrow jurisdictional statutes vest jurisdiction in the district courts for
specific federal claims. See §3.4, supra.

CAVEAT: When Congress created exclusive federal admiralty and
maritime jurisdiction, it did so “saving to suitors in all cases all other
remedies to which they are otherwise entitled.” 28 USC §1333(1). Although
admiralty cases are generally beyond the scope of this book, the practitioner
should be aware that this “saving to suitors” clause carves out a big
exception to jurisdiction under 28 USC §1331. See generally CHARLES
ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, 14 FEDERAL
PRACTICE AND PROCEDURE §3672 (1998 & Supp 2002).

2. (§3.8) Diversity Jurisdiction Under Article II1

The Constitution extends the judicial power of the United States to
“Controversies . . . between Citizens of different States . . . and between a State, or
the Citizens thereof, and foreign States, Citizens or Subjects.” US CONST art I1I,
§2, cl 1. Article III requires only minimal diversity. Therefore, the extent of
diversity required in any particular case depends on the text of the statute under
which federal jurisdiction is invoked. Cases brought under 28 USC §1332 must
have complete diversity. See §3.9, infra. Cases brought under the interpleader
statute, 28 USC §1335, need have only partial diversity. See §3.12, infra.

a. (839 Diversity Jurisdiction Under 28 USC §1332

Most federal diversity cases are brought under 28 USC §1332(a)(1). Unlike
Article III of the United States Constitution, the statute limits federal jurisdiction to
cases in which at least $75,000 is at stake, and all plaintiffs must be of different
citizenship than all defendants (“complete diversity”). Any instance of common
citizenship defeats federal diversity jurisdiction under 28 USC §1332. Strawbridge
v. Curtiss, 7 US (3 Cranch) 267, 2 L Ed 435 (1806).
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b. (§3.10) Determination of Citizenship
To determine citizenship, the court considers the timing of the suit and the

parties.

Citizenship at the time the complaint is filed. Diversity of citizenship is
determined at the time the complaint is filed. See, e.g., Freeport-McMoRan,
Inc. v. K N Energy, Inc., 498 US 426,428, 111 S Ct 858, 112 L Ed2d 951
(1991). Thus, if parties are diverse at the time of filing, a subsequent change
in citizenship or domicile does not divest the court of jurisdiction.

CAVEAT: For removal purposes, diversity usually must exist when the
state court action commences and when the notice of removal is filed.
However, diversity at the time of removal is sufficient if the plaintiff has
voluntarily dismissed or abandoned all nondiverse defendants before filing
the removal notice. Self v. General Motors Corp., 588 F2d 655, 657-660
(9th Cir 1978).

The defendant must state the citizenship of each party so that the
existence of diversity can be confirmed. Kanter v. Warner-Lambert Co., 265
F3d 853, 857 (9th Cir 2001). The court may disregard the citizenship of
nominal or “fraudulently joined” parties. See §3.43, infra. The court may
realign the parties according to their actual interests in the dispute. A court
“must align for jurisdictional purposes those parties whose interests coincide
respecting the “primary matter in dispute.”” Prudential Real Estate Affiliates
v. PPR Realty, 204 F3d 867, 873 (9th Cir 2000).

Citizenship of natural persons. A natural person’s domicile is his or her
permanent home, where he or she resides with the intention to remain or to
which the person intends to return. Kanter, supra.

Citizenship of resident aliens. An alien lawfully admitted into the United
States for permanent residence is treated the same as a citizen for diversity
purposes. An alien is “deemed a citizen of the State in which such alien is
domiciled.” 28 USC §1332(a).

NoOTE: The diversity clause of Article III requires that at least one of
the parties must be a state or a citizen of a state, and the courts have often
pointed out that a person cannot be a citizen of a state without first being a
citizen of the United States. See, e.g., Kanter, supra (dictum) (citing
Newman-Green, Inc. v. Alfonzo-Larrain, 490 US 826, 828, 109 S Ct 2218,
104 L Ed2d 893 (1989) (holding based on the pre-1989 version of 28 USC
§1332)).

Federal Civil Litigation in Oregon (c) 2002

10



QUERY: Does 28 USC §1332 abrogate the rule of complete diversity
by permitting a nonresident alien and a resident alien to be present on
opposite sides of a lawsuit? Does it abrogate the principle that the federal
judicial power does not extend to actions involving only aliens? Compare
Matsuda v. Wada, 128 F Supp2d 659, 664667 (D Haw 2000) (resident
alien cannot sue nonresident alien under §1332 because diversity does not
exist), with Singh v. Daimler-Benz AG, 9 F3d 303, 309-310 (3d Cir 1993)
(text of §1332 appears to authorize such a suit).

Citizenship of corporations. A corporation is a “citizen” both of the state in
which it was incorporated and of the state where it has its principal place of
business. 28 USC §1332(c).

NOTE: In any direct action against a liability insurer in which the
insured is not joined as a party-defendant, the insurer is deemed a citizen of
the state of which the insured is a citizen, as well as of any state in which it
is incorporated and of the state where it has its principal place of business.
28 USC §1332(c)(1).

This rule prevents businesses from creating federal diversity
jurisdiction by incorporating in a state other than the state where they have
their principal place of business. The Ninth Circuit employs two tests for
determining a corporation’s principal place of business. The “nerve center”
test “looks to the corporation’s headquarters as the principal place of
business.” Danjagq, S.A. v. Pathe Communications Corp., 979 F2d 772, 776
(9th Cir 1992). The “place of operations” test deems a corporation also to be
a citizen of “the state where a substantial portion of the corporation’s
business is located.” Danjaq, supra. Essentially, this “alter ego” doctrine
recognizes a corporation’s multiple places of citizenship and “the ‘bulk of
corporate activity,’ as evidenced by operating, administrative, and
management activities, determines a corporation’s principal place of
business.” Industrial Tectonics, Inc. v. Aero Alloy, 912 F2d 1090, 1092 n 3
(9th Cir 1990).

QUERY: How is citizenship of an inactive corporation determined for
diversity purposes? The Ninth Circuit has yet to take a position on this issue
and authority is split in the other circuit courts. Compare Wm. Passalacqua
Builders v. Resnick Developers, 933 F2d 131, 141 (2d Cir 1991) (inactive
corporation is citizen of state where it last transacted business), with
Midlantic Nat. Bank v. Hansen, 48 F3d 693, 696 (3d Cir 1995) (inactive
corporation has no principal place of business, and therefore is citizen only
of state of its incorporation).
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Citizenship of corporate subsidiaries. A subsidiary’s citizenship remains
separate from its parent corporation for the purpose of diversity jurisdiction.
Nauru Phosphate Royalties v. Drago Daic Interests, 138 F3d 160, 164 (5th
Cir 1998). Thus, in a suit against a subsidiary, courts look only at the
subsidiary’s state of incorporation and principal place of business. U.S.1.
Properties Corp. v. M.D. Const. Co., 860 F2d 1, 7 (1st Cir 1988). Likewise,
the activities of a subsidiary are not considered in determining the parent’s
principal place of business. Danjag, supra, 979 F2d at 775.

Citizenship of partnerships and LLCs. The citizenship of a general
partnership is that of all of its partners, and the citizenship of a limited
partnership is that of all of its general and limited partners. Carden v.
Arkoma Associates, 494 US 185, 192-196, 110 S Ct 1015, 108 L Ed2d 157
(1990).

QUERY: How is the citizenship of an LLC determined for diversity
purposes? The Ninth Circuit has not ruled on the issue. Some jurisdictions
treat LL.Cs as partnerships for purposes of diversity jurisdiction and
therefore look to the citizenship of each member of the company. See, e.g.,
Cosgrove v. Bartolotta, 150 F3d 729, 731 (7th Cir 1998). At least one court
has taken the contrary view (in dictum) that an LLC is a citizen of the state
in which it has its principal place of business. Carlos v. Adamany, 1996 WL
210019 at *3 n 4 (ND 111 1996) (LLC members are like shareholders in that
both enjoy limits on personal liability).

In a class action, diversity is determined according to the citizenship
of the “named plaintiffs at the time the action is filed.” Gibson v. Chrysler
Corp., 261 F3d 927, 931 n 2 (9th Cir 2001), cert. denied, 122 S Ct 903
(2002). Citizenship of unnamed members of the class (or putative class) is
disregarded.

c. §3.11) Amount in Controversy

In determining the amount in controversy, the following rules apply:

More than $75,000, exclusive of interest and costs. In diversity cases under
28 USC §1332(a), the matter in controversy must exceed $75,000, exclusive
of interest and costs. Congress has increased the jurisdictional minimum
from time to time. It increased the threshold to $75,000 from $50,000,
effective January 17, 1997. The principle underlying the jurisdictional

- amount requirement is to keep small diversity suits out of federal court. In re

Ford Motor Co./Citibank (South Dakota), N.A., 264 F3d 952, 961 (9th Cir
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2001), cert. granted sub nom. Ford Motor Co. v. McCauley, 122 S Ct 1063
(2002).

Complaint puts the amount in controversy. The allegations in the federal
court complaint control for purposes of subject-matter jurisdiction unless the
party disputing it can show to a “legal certainty” that the plaintiff will not be
able to recover that amount. In the Ninth Circuit, the “legal certainty” test is
applied to cases “brought in the federal court in which the plaintiff has filed
a good faith complaint alleging damages in excess of the required
jurisdictional minimum.” Sanchez v. Monumental Life Ins. Co., 102 F3d
398, 402 (9th Cir 1996).

NOTE: Except as otherwise provided by statute, the court may impose
costs on a plaintiff who files in federal court under 28 USC §1332 (diversity
jurisdiction), but who ultimately recovers a judgment for less than $75,000,
exclusive of interests and costs, and computed without regard to any setoff
or counterclaim. 28 USC §1332(b).

What is included in the amount in controversy. In an action to enforce or
protect an interest in property, the value of the property or interest is
included in the amount in controversy. When a plaintiff seeks a
determination of liability under a contract, the potential liability is the
amount in controversy, even if the plaintiff seeks a declaration that he or she
is owed nothing. Hunt v. Washington Apple Advertising Comm 'n, 432 US
333, 347,97 S Ct 2434, 53 L Ed2d 383 (1977); Horton v. Liberty Mut. Ins.
Co., 367 US 348, 353-354, 81 S Ct 1570, 6 L Ed2d 890 (1961).

If the plaintiff may recover attorney fees by statute or contract, the
attorney fee claim may be included in determining the amount in
controversy, regardless of whether a fee award is mandatory or
discretionary. Galt G/S v. JSS Scandinavia, 142 F3d 1150, 1155-1156 (9th
Cir 1998).

Punitive damages are part of the amount in controversy in a civil
action. Bell v. Preferred Life Society, 320 US 238,240,64 S Ct 5,88 L Ed
15 (1943). The court may consider the potential for punitive damages even if
they are not explicitly requested in the complaint. Gibson v. Chrysler Corp.,
261 F3d 927, 946 (9th Cir 2001), cert. denied, 122 S Ct 903 (2002)
(“Plaintiffs did not explicitly request punitive damages, but the potential for
such damages may still be considered for purposes of amount in
controversy”).

Value of injunctive relief. The value of injunctive relief depends on the
nature of the right to be vindicated. Snow v. Ford Motor Co., 561 F2d 787,
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790 (9th Cir 1977) (“the proper focus . . . is not . . . the type of relief
requested, but . . . the nature and value of the right asserted”). When a
plaintiff sought an injunction to delay disciplinary hearings that could have
resulted in her being prevented from skating in the Olympics, the amount in
controversy was the value of the right to skate competitively. Harding v.
U.S. Figure Skating Ass’n, 851 F Supp 1476, 1480-1481 (D Or 1994). If,
however, a plaintiff claims a right so intangible that its value is entirely
speculative, the “amount in controversy” requirement for diversity
jurisdiction is not satisfied. Jackson v. American Bar Ass’n, 538 F2d 829,
831-832 (9th Cir 1976). ‘

When a single plaintiff sues a single defendant, the value of the claim
is determined according to the pecuniary result to either party that the
judgment would directly produce—commonly referred to as the “either
viewpoint” rule. Ridder Bros. v. Blethen, 142 F2d 395, 399 (9th Cir 1944). A
single plaintiff can aggregate two or more of his or her own claims against a
single defendant to meet the amount-in-controversy threshold. Snyder v.
Harris, 394 US 332, 335, 89 S Ct 1053, 22 L Ed2d 319 (1969).
Aggregation of claims. Two or more plaintiffs can aggregate the value of
their claims only if they have “unite[d] to enforce a single title or right in
which they have a common and undivided interest.” Snyder, supra. When
multiple plaintiffs sue to enforce a “common and undivided” interest, the
amount in controversy is determined from the viewpoint of either the
plaintiffs or the defendant. In re Ford Motor Co./Citibank, supra, 264 F3d at
959 (quoting Snyder, supra).The Supreme Court is poised to resolve a split
among the circuits over the whether the amount-in-controversy requirement
is met when the cost to the defendant of providing injunctive relief to
multiple plaintiffs vindicating “separate and distinct” rights exceeds the
threshold and the pecuniary benefit to each single plaintiff does not. See In
re Ford Motor Co./Citibank, supra.

NOTE: In a class action, the named plaintiff must satisfy the amount-
in-controversy requirement. The federal courts have supplemental
jurisdiction over claims of unnamed class members whose claims would not
independently qualify for diversity jurisdiction. In 2000, the Supreme Court
affirmed by an equally divided court a Fifth Circuit case so holding. See
Free v. Abbott Laboratories, Inc., 529 US 333, 120 S Ct 1578, 146 L Ed2d
306 (2000) (per curiam). In 2001, the Ninth Circuit joined the ranks of the
Fourth, Fifth, and Seventh Circuits in that view. See Gibson, supra, 261 F3d
at 934 (recognizing that 28 USC §1367 supersedes Zahn v. International
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Paper Co., 414 US 291, 300, 94 S Ct 505, 38 L Ed2d 511 (1973), which
held that each member of the class must satisfy the amount-in-controversy
requirement).

See §11.14, infra, for further discussion of the amount-in-controversy
requirement for federal jurisdiction in the context of class actions.

To determine whether multiple plaintiffs’ claims are “separate and
distinct” claims that cannot be aggregated or whether they are “common and
undivided” claims that can be aggregated is “not always crystal-clear.”
Gibson, supra, 261 F3d at 944. “[T]he ‘paradigm cases’ allowing
aggregation of claims ‘are those which involve a single indivisible res, such
as an estate, a piece of property (the classic example), or an insurance
policy. These are matters that cannot be adjudicated without implicating the
rights of everyone involved with the res.”” Gilman v. BHC Securities, Inc.,
104 F3d 1418, 1423 (2d Cir 1997) (quoting Bishop v. General Motors Corp.,
925 F Supp 294, 298 (D NJ 1996)); see Kanter v. Warner-Lambert Co., 265
F3d 853, 860 (9th Cir 2001) (claims of class members suing for damages
consisting of (1) all amounts paid by class for purchases of defendants’
products and (2) order enjoining defendants from continuing to advertise or
sell the products were “separate and distinct” for purposes of determining
amount in controversy).

CAVEAT: The current state of the rules on aggregation of claims has
been variously described as “arcane and confusing” (Morrison v. Allstate
Indem. Co., 228 F3d 1255, 1262 (11th Cir 2000)) and “very unsatisfactory”
(CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, 14B
FEDERAL PRACTICE AND PROCEDURE §3704 (1998 & Supp 2002)). Be on the
lookout for clarification of this area of the law.

See §3.44, infra, for further discussion of how the amount in controversy is
determined.

d (§3.12) Statutory Interpleader Jurisdiction

Although 28 USC §1332 is the most commonly used statutory basis for
diversity jurisdiction, Congress also created an independent grant of interpleader
jurisdiction under the Federal Interpleader Act (28 USC §1335). Under that act, the
federal district courts can resolve conflicting claims by third persons to funds or
property worth $500 or more. 28 USC §1335.

Consistent with Article III of the United States Constitution, and unlike 28
USC §1332, the interpleader statute has been construed as requiring only partial
diversity. If at least two claimants are diverse to each other, jurisdiction is not
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destroyed by other nondiverse claimants. State Farm Fire & Cas. Co. v. Tashire,
386 US 523, 530-531, 87 S Ct 1199, 18 L Ed2d 270 (1967).

C. (§3.13) Supplemental Jurisdiction

In 1990, Congress gave the district courts jurisdiction over certain claims
that are part of the same case or controversy as other claims over which the federal
courts have original jurisdiction. 28 USC §1367. That statute codified under the
rubric of “supplemental” jurisdiction the two judicially created doctrines of
“ancillary” and “pendent” jurisdiction. The federal courts may exercise
supplemental jurisdiction over all claims by parties that are transactionally related
to the plaintiff’s diversity or federal question claim. 28 USC §1367(a).

The statute precludes supplemental jurisdiction over claims against persons
made parties under FRCP 14 (third-party practice) or FRCP 20 (permissive joinder
of parties), or over claims against persons made parties or proposed to be joined as
plaintiffs under FRCP 19 (joinder of persons needed for just adjudication), or over
claims against persons made parties or seeking to intervene as plaintiffs under
FRCP 24 (intervention).

The district court may decline to exercise supplemental jurisdiction in the
following situations:

(1)  The supplemental claim raises a novel or complex issue of state law;

(2) The supplemental claim substantially predominates over the original
jurisdiction claim;

(3) The district court has dismissed all claims over which it has original
jurisdiction; or

(4) In exceptional circumstances, there are other compelling reasons for
declining jurisdiction. 28 USC §1367(c).

CAVEAT: The district court’s discretion to refuse to exercise
jurisdiction is not limited to the factors enumerated above. The district court

“may be obligated not to decide state law claims (or to stay their

adjudication) where one of the abstention doctrines articulated by [the

Supreme Court] applies.” Chicago v. International College of Surgeons, 522

US 156, 174, 118 S Ct 523, 139 L Ed2d 525 (1997).

D. (§3.14) Concurrent and Exclusive Jurisdiction

The state court usually retains concurrent jurisdiction. That is, unless stated
otherwise, statutes that create federal subject-matter jurisdiction do not affect the
jurisdiction of the state courts. “Congress must, in an exercise of its powers under
the Supremacy Clause, affirmatively divest state courts of their presumptively
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concurrent jurisdiction.” Yellow Freight System, Inc. v. Donnelly, 494 US 820,
823,110 S Ct 1566, 108 L. Ed2d 834 (1990) (holding concurrent jurisdiction of
Title VII civil rights suits); see Tafflin v. Levitt, 493 US 455,110 S Ct 792, 107 L
Ed2d 887 (1990) (state courts have concurrent jurisdiction of RICO suits); see also
§§7.2-17.5, infra.

PRACTICE Trp: To determine whether federal jurisdiction is concurrent
or exclusive, first check the narrowest jurisdictional statutes. For example,
under the general federal jurisdiction statute, federal jurisdiction over cases
arising under federal statutes is usually concurrent. See 28 USC §1331. But
jurisdiction over cases arising under the federal patent statutes is controlled
by a narrower jurisdiction statute that makes patent jurisdiction exclusively
federal. 28 USC §1338(a). Sometimes further inquiry is required. For
example, federal antitrust laws do not explicitly make federal jurisdiction
exclusive, but case law does. See, e.g., State of Washington v. American
League of Prof- Base. Clubs, 460 F2d 654, 658 (9th Cir 1972) (“[S]tate
courts lack subject matter jurisdiction of actions for violation of the federal
anti-trust laws”); see generally, 10 JULIAN O. VON KALINOWSKI, ANTITRUST
LAWS AND TRADE REGULATIONS §104.02[2] (1993).

E. (§3.15) Constitutional and Prudential Limits

Because federal court jurisdiction cannot exceed the limits imposed by the
Constitution (see §3.2, supra), cases must satisfy not only statutory jurisdictional
requirements but also the requirements of Article III. Most of those limits come
from the “case or controversy” requirement of Article III, §2, clause 1. The central
theme of the case-or-controversy limit is separation of powers—ensuring that
federal courts maintain a limited role by requiring that cases be presented in an
adversary context and in a form capable of judicial resolution. U.S. ex rel Kelly v.
Boeing Co., 9 F3d 743, 749 (9th Cir 1993) (citing Flast v. Cohen, 392 US 83, 95,
88 S Ct 1942, 20 L Ed2d 947 (1968)). The major doctrines that arise from the case-
or-controversy requirement prevent federal courts from giving advisory opinions,
see §3.16, infra; require a controversy to be ripe, see §3.17, infra; prevent decision
of moot matters, see §3.18, infra, require the claimant to have standing, see §3.19,
infra,; and prevent courts from deciding political questions, see §3.20, infra.

The courts have developed certain doctrines, derived from concerns over the
prudence of deciding some kinds of cases or controversies, that cause them to
refrain from exercising jurisdiction to the full extent that the Constitution and
enabling statutes allow. Those doctrines include abstention, see §§3.22, 7.9, infra;
prudential principles bearing on standing above and beyond the standing
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requirement implicit in Article III, see §3.19, infra, and others beyond the scope of
this chapter.

1. (§3.16) Advisory Opinions

The requirement of Article III of the United States Constitution of a case or
controversy prevents the federal court from rendering an advisory opinion
regarding what the law should be in the abstract. See Clinton v. Jones, 520 US 681,
700 & n 33,117 S Ct 1636, 137 L Ed2d 945 (1997) (discussing prohibition on
advisory opinions in context of separation-of-powers doctrine).

2. §3.17) Ripeness

“Whether a claim is ripe for adjudication goes to a court’s subject matter
jurisdiction under the case or controversy clause of article II1.” St. Clair v. City of
Chico, 880 F2d 199, 201 (9th Cir 1989). The ripeness doctrine prevents premature
adjudication. See Texas v. United States, 523 US 296, 300-301, 118 S Ct 1257,
140 L Ed2d 406 (1998) (a “claim is not ripe for adjudication if it rests upon
contingent future events that may not occur as anticipated, or indeed may not occur
at all”; ripeness requires a court to “evaluate both fitness of the issues for judicial
decision and the hardship to the parties of withholding court consideration”)
(internal quotations omitted).

3. (§3.18) Mootness

A matter is “moot,” and there is no case or controversy, when the issues are
no longer live or the parties lose a legally cognizable interest in the outcome. “[A]n
actual controversy must be extant at all stages of review, not merely at the time the
complaint is filed.” Arizonans for Official English v. Arizona, 520 US 43, 67, 117
S Ct 1055, 137 L Ed2d 170 (1997) (internal quotations omitted). The question is
whether there can be any effective relief for the petitioners. Cantrell v. City of
Long Beach, 241 F3d 674, 678 (9th Cir 2001). A case may not be moot if it is
capable of repetition, yet evading review. Roe v. Wade, 410 US 113, 125,93 S Ct
705, 35 L Ed2d 147 (1973). Under that doctrine, the challenged action must be too
short to be fully litigated before its termination and a reasonable expectation must
exist that the complaining party will be subject to the same action again. See, e.g.,
Roe, supra, 410 US at 124-125.
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4. (83.19) Standing

Article III of the United States Constitution limits the jurisdiction of the
federal district courts to “cases” or “controversies,” a restriction that has been held
to require a plaintiff to show that he or she has actually been injured by the
defendant’s challenged conduct. Friends of Earth, Inc. v. Laidlaw Environmental
Services (TOC), Inc., 528 US 167, 180, 120 S Ct 693, 145 L Ed2d 610 (2000).
Therefore, “a plaintiff whose cause of action is perfectly viable in state court under
state law may nonetheless be foreclosed from litigating the same cause of action in
federal court, if he cannot demonstrate the requisite injury.” Lee v. American Nat.
Ins. Co., 260 F3d 997, 1001-1002 (9th Cir 2001), cert. denied, 122 S Ct 1299
(2002). “The standing doctrine . . . derives from the interests in ensuring that
parties have the proper incentives to litigate cases as vigorously as they can and in
avoiding adjudication of generalized grievances that are better resolved through the
legislative process.” Lee, supra, 260 F3d at 1005; see Bender v. Williamsport Area
School Dist., 475 US 534, 542-543, 106 S Ct 1326, 89 L Ed2d 501 (1986)
(discussing purposes of standing requirement).

To satisfy the case-or-controversy requirement of Article ITI, which is the
“irreducible constitutional minimum” of standing, a plaintiff must demonstrate that
he or she has suffered “injury in fact,” that the injury is “fairly traceable” to the
defendant’s actions, and that the injury will likely be redressed by a favorable
decision. Lujan v. Defenders of Wildlife, 504 US 555, 560-561, 112 S Ct 2130,
119 L Ed2d 351 (1992).

In addition to the requirements of Article III, the “federal judiciary has also
adhered to a set of prudential principles that bear on the question of standing.”
Valley Forge College v. Americans United, 454 US 464,474,102 S Ct 752, 70 L
Ed2d 700 (1982). Unlike their constitutional counterparts, Congress can abrogate
or modify those prudential principles. One principle is the doctrine “that a
plaintiff’s grievance must arguably fall within the zone of interests protected or
regulated by the statutory provision or constitutional guarantee invoked in the
suit.” Bennett v. Spear, 520 US 154, 162, 117 S Ct 1154, 137 L Ed2d 281 (1997).

5. (§3.20) Political Questions
Some legal questions are political, rather than justiciable, controversies. A
controversy is “political” and outside the constitutional limits of judicial power if
the text of the Constitution demonstrates that the issue is committed to a
nonjudicial branch of government; if there are no judicially discoverable or
manageable standards for resolving the issue; if it is impossible for a court to
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resolve “without expressing lack of the respect due” to other branches of
government; if there is an unusual need for unquestioning adherence to a
previously made political decision; or if there is “the potentiality of embarrassment
from multifarious pronouncements by various departments.” Baker v. Carr, 369
US 186, 217, 82 S Ct 691, 7 L Ed2d 663 (1962); see Nixon v. United States, 506
US 224,113 S Ct 732, 122 L Ed2d 1 (1993) (Senate had sole discretion to choose
impeachment procedures and, thus, controversy was nonjusticiable political
question). |

6. (§3.21) Eleventh Amendment
Constitutional limits on jurisdiction in cases involving states, state agencies,
and state officials are covered in chapter 7, infra.

7. (§3.22) Abstention

The abstention doctrines articulated by the Supreme Court embody the
general idea that federal courts may decline to exercise jurisdiction when denying a
federal forum would clearly serve an important countervailing interest. For
example, abstention may be warranted by “considerations of proper constitutional
adjudication, regard for federal-state relations, or wise judicial administration.”
Quackenbush v. Allstate Ins. Co., 517 US 706,716,116 S Ct 1712, 135 L Ed2d 1
(1996) (internal quotation marks omitted). See §7.9, infra, for discussion of
abstention.

F. (§3.23) Procedure for Challenging Subject-Matter Jurisdiction
The court may raise lack of subject-matter jurisdiction sua sponte. A party
may raise it by a motion to dismiss under FRCP 12(b)(1), or by any other motion
or procedure. “Whenever it appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the court shall dismiss the action.”
FRCP 12(h)(3).
PRACTICE Trp: If a case is dismissed in federal court for lack of
subj ect-matter jurisdiction after the statute of limitations runs, Oregon’s
“saving statute,” ORS 12.220, gives the plaintiff a year to refile in state
court. See Hatley v. Truck Insurance Exchange, 261 Or 606, 494 P2d 426,
495 P2d 1196 (1972).
PRACTICE Trp: Dismissal for lack of subject-matter jurisdiction is not
an adjudication on the merits. In contrast, dismissal for failure to state a
claim is a judgment on the merits and bars renewed litigation of the same
claim in state court. Cook v. Peter Kiewit Sons Co., 775 F2d 1030, 1035 (9th
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Cir 1985). These considerations may affect how the lawyer chooses to cast a
motion to dismiss. For example, federal question jurisdiction attaches if the
complaint contains a plausible assertion of a “substantial” federal right. If
the court decides that the alleged federal right is not “substantial,” the
dismissal will be for lack of subject-matter jurisdiction and the case can be
refiled in state court. If the court decides that no such federal right exists, the
dismissal will be for failure to state a claim on which relief can be granted—
and the case is over.

III. REMOVAL
A.  (§3.29) Overview

Removal is a procedure created by Congress that allows defendants to move
certain kinds of civil cases from state court to federal court. The types of cases that
may be removed and the conditions under which they may be removed are
governed by federal statutes. 28 USC §1441 et seq.

CAVEAT: Courts construe the removal statute strictly against removal.

Gaus v. Miles, Inc., 980 F2d 564, 566 (9th Cir 1992). Removal infringes on

state sovereignty and, if the federal court is ultimately determined to lack

subject-matter jurisdiction, any judgment may turn out to be unenforceable.

Toshavik v. Alaska Airlines, Inc., 1999 WL 33456492 (D Alaska 1999). It is

important to comply strictly with all statutory requirements, however

technical.

The general removal statute, 28 USC §1441, applies when the federal court
would have had original jurisdiction of the action on diversity of citizenship or
federal question grounds. “The propriety of removal thus depends on whether the
case originally could have been filed in federal court.” Chicago v. International
College of Surgeons, 522 US 156, 163, 118 S Ct 523, 139 L Ed2d 525 (1997).

CAVEAT: There are, however, some important differences. For

example, even though diversity exists for purposes of original jurisdiction, a

case cannot be removed on the basis of diversity if any defendant joined and

served lives in the forum state. 28 USC §1441(b).

Conversely, a defendant can remove the entire case to federal court if there
is any separate and independent claim in the case that is subject to federal question
* Jurisdiction. 28 USC §1441(c). Thus, removal under that section can result in the
federal court’s having jurisdiction to adjudicate claims not otherwise within federal
court jurisdiction.

NOTE: A claim is “separate and independent” under 28 USC §1441(c)
only if it is transactionally unrelated to the other claims in the complaint.
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When the plaintiff’s complaint is based on an interlocked series of
transactions and results in only a single wrong to the plaintiff, there is no
“separate and independent claim.” Emrich v. Touche Ross & Co., 846 F2d

1190, 1197 (9th Cir 1988).

Congress has specifically provided for removal of certain other kinds of
cases. For example, international arbitration cases are removable at any time before
trial (9 USC §205). FDIC cases are made removable by statute (12 USC §819), as
are quiet title or foreclosure actions against the United States (28 USC §1444),
suits against United States officials or employees or armed forces officials for acts
in their official capacity (28 USC §1442), and certain kinds of civil rights cases (28
USC §1443), among others. Also, securities class actions must be removed to
federal court. 15 USC §77p.

CAVEAT: To remove a civil rights case under 28 USC §1443, it must
appear that the right allegedly denied arises under a federal law “providing
for specific civil rights stated in terms of racial equality,” and that the
removal petitioner is denied or cannot enforce the specific federal right in
state court. Georgia v. Rachel, 384 US 780, 792, 86 S Ct 1783, 16 L Ed2d
925 (1966); Greenwood v. Peacock, 384 US 808, 831, 86 S Ct 1800, 16 L
Ed2d 944 (1966); see Hewitt v. City of Stanton, 798 F2d 1230, 1233 (9th Cir
1986) (affirming award of sanctions for removal under 28 USC §1443 when
Georgia and Greenwood criteria were not present).

Conversely, Congress has specifically prohibited removal of certain kinds of
cases. Examples of cases that cannot be removed include FELA cases (28 USC
§1445(a)), certain cases against common carriers when the amount in controversy
is $10,000 or less (28 USC §1445(b)), and workers’ compensation cases (28 USC
§1445(c)). A full listing of statutes providing for or prohibiting removal of specific
kinds of cases is beyond the scope of this chapter.

B. (§3.25) Timing

The removal statute contains two different time limits, a 30-day “window”
and then a one-year time limit, that apply only to certain types of cases.

When initial pleading is removable. If the initial pleading shows a basis for
removal, the notice of removal must be filed within 30 days after the shorter of:
-- The defendant’s receiving, through service or otherwise, of a copy of the

initial pleadings; or
-- Service of summons on the defendant if the initial pleading has been filed

and is not required to be served on the defendant. 28 USC §1446(b).
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When basis for removal appears later. If the initial pleading does not show a
basis for removal, then removal must occur within 30 days of service of a pleading
or other paper in the action from which it may first be ascertained that the case is
removable. 28 USC §1446(b).

When time starts running. A defendant’s 30-day time limit begins after
formal service, and not merely by informal receipt of a courtesy copy of the
complaint. Murphy Brothers, Inc. v. Michetti Pipe Stringing, Inc., 526 US 344,
347-348, 119 S Ct 1322, 143 L Ed2d 448 (1999) (time to remove “is triggered by
simultaneous service of the summons and complaint, or receipt of the complaint,
‘through service or otherwise,” after and apart from service of the summons, but
not by mere receipt of the complaint unattended by any formal service”). The 30-
day time limit, although not jurisdictional, is strictly construed and enforced. See,
e.g., 16 MOORE’S FEDERAL PRACTICE §107.30[3][a], at 107-160 to 107-161 & n 23
(2002) (citing cases).

One-year outer limit for some cases. The case may not be removed on the
basis of diversity jurisdiction more than one year after the action is commenced,
regardless of when the basis for removal become apparent. 28 USC §1446(b).

CAVEAT: Under current Ninth Circuit authority, the one- year
deadline for removing diversity cases, which begins on the commencement
of the action, applies only to cases in which the case stated by the initial
pleading is not removable. The case may be removed on an amended
pleading or other paper indicating that the case is or has become removable,
and the one-year limit does not apply to cases that were removable in the

first instance. Ritchey v. Upjohn Drug Co., 139 F3d 1313 (9th Cir 1998).

The Ninth Circuit’s conclusion in Ritchey appears at first blush to be

inconsistent with the Supreme Court’s statement in that “[n]Jo case, however,

may be removed from state to federal court based on diversity of citizenship

‘more than [one] year after commencement of the action.”” Caterpillar, Inc.

v. Lewis, 519 US 61, 69, 117 S Ct 467, 136 L Ed2d 437 (1996) (quoting 28

USC §1446(b)). The Ninth Circuit concluded in the Ritchey case that the

Supreme Court was speaking of actions that were not originally removable.

This is an area that should be checked closely for changes in the case law.

PRACTICE TrP: Stipulations between counsel may not suffice to extend
the time for removal. See, e.g., Transport Indemnity Co. v. Financial Trust

Co., 339 F Supp 405, 408 (CD Cal 1972) (stipulation to “extend the time to

move, answer or otherwise respond does not have the effect of authorizing

or consenting to jurisdiction of the Federal Court,” although certain conduct,
whether characterized as “waiver” or “estoppel,” could preclude later
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objection to untimely removal petition); Evans v. Sroka, 2001 WL 1160586
(SDNY 2001) (when stipulated extension of time to answer or move to
dismiss did not specifically refer to extension of time for removal, court
would not construe it as extending time for removal); Toshavik v. Alaska
Airlines, Inc., 1999 WL 33456492 at *4 (D Alaska 1999) (dictum) (30-day
time period may not be extended by agreement of parties or court order).
Multiple defendants. A sole defendant who fails to remove within 30 days of
service of a removable complaint waives the right of removal. Cantrell v. Great
Republic Ins. Co., 873 F2d 1249 (9th Cir 1989). The question of timing becomes
more complex when the case involves multiple defendants served at different
times. Neither the Ninth Circuit nor the Supreme Court has squarely ruled on
whether the 30-day period commences for all defendants when service is effected
on any defendant (the “first-served” rule), or whether each defendant has 30 days
from the date it was served (the “last-served” rule). Compare Varney v. Johns-
Manville Corp., 653 F Supp 839 (ND Cal 1987) (applying the “first-served” rule),
and Dunn v. Gaiam, Inc., 166 F Supp2d 1273, 1278-1279 (CD Cal 2001) (“Once
the right to removal is waived, it is generally waived for all time (and for all
defendants), regardless of subsequent changes in the case”), with Ford v. New
United Motors Mfg., Inc., 857 F Supp 707 (ND Cal 1994) (applying “last-served”
rule), and Smith v. Mail Boxes, Etc., 191 F Supp2d 1155 (ED Cal 2002) (applying
“last-served” rule and discussing disagreement among circuits and within Ninth
Circuit on this issue).

PRACTICE TrIP: In view of the stringency of the deadlines established
for removal, the split of authority, and the repeated admonition of the courts
that doubts about removability are to be construed against removal, counsel
would be wise to file within 30 days of service on the first defendant if
possible.

C. (8§3.20) Unanimity Among Defendants

If there is more than one defendant, all defendants who may properly join in
the removal must join. Hewitt v. City of Stanton, 798 F2d 1230, 1232 (9th Cir
1986); Parrino v. FHP, Inc., 146 F3d 699, 703 (9th Cir 1998). To “join in” the
removal is to file a writing indicating consent to removal. A statement in the notice
of removal that nonsigning defendants consent is insufficient. Roe v. O ’Donohue,
38 F3d 298, 301 (7th Cir 1994).

NOTE: A defendant in a multiple-defendant case may satisfy the
unanimity requirement by filing a consent to removal. See Form 3-3.
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The failure of all defendants who may properly join in the removal to do so
generally renders the removal procedurally defective, resulting in remand and
possible sanctions. See Hewitt, supra (imposing sanctions for attempt to remove
without joining defendant who was not “nominal” party).

The Ninth Circuit recognizes at least three exceptions to the judicially
created rule of unanimity. See Toshavik v. Alaska Airlines, Inc., 1999 WL
33456492 at *1 (D Alaska 1999) (summarizing exceptions). These exceptions are
as follows: |

(1) Defendants not yet served need not join in the removal. Salveson v.
Western States Bankcard Ass’n, 731 F2d 1423, 1429 (9th Cir 1984).

(2) Nominal defendants need not join in a notice of removal. A defendant
is a nominal party when his or her role is limited to that of a stakeholder or
depositary. Hewitt, supra, 798 F2d at 1233.

(3) 'When removal is based on a “separate and independent claim” under
28 USC §1441(c), only those who are defendants to the removable claim need join
in the removal. Zaustinsky v. Allied Van Lines, Inc., 1996 WL 193856 at *2 (ND
Cal 1996) (citing Henry v. Independent American Sav. Ass’'n, 857 F2d 995, 999
(5th Cir 1988)). However, when removal is based on the court’s supplemental
jurisdiction, all defendants who have been served must join in the removal. Hewitt,

supra, 798 F2d at 1232. For purposes of removal, a claim is separate and
independent only if it is transactionally unrelated to the other claims in the
complaint. Emrich v. Touche Ross & Co., 846 F2d 1190, 1197 (9th Cir 1988).

D. Removal Papers

1. §3.27) Notice of Removal

To remove a case to federal court, the defendant or defendants must file in
the federal court a notice of removal containing the following three elements:

(1) A “short and plain statement” of the grounds for removal. 28 USC
§1446(a).

(2) The signature, in accordance with FRCP 11, of the removing party’s
counsel or, if unrepresented, of the party himself or herself. 28 USC §1446(a).

(3) A copy of all process, pleadings, and orders served on the defendant
or defendants in the state court action. 28 USC §1446(a).

PRACTICE T1P: See Form 3-1. For other examples of notices of
removal, and related forms, see MOORE’S MANUAL: FEDERAL PRACTICE
Forwms (2002).

Check the local rules to ensure that the notice of removal conforms with all
local requirements. Note, for example, the following requirements:

Federal Civil Litigation in Oregon (c) 2002

25



-- “Parties must file an original and one copy of every pleading and document,
including exhibits to documents.” LR 5.1.

-- The removing party must accompany the removal papers with a civil cover
sheet and the filing fee or application for waiver of fees. LR 3.6.

-- The initial filing must be made conventionally on paper. LR 100.4. See LR
10 et seq. for the form of pleadings. The technical requirements of the
federal courts’ electronic filing system have resulted in significantly
different formatting rules for all pleadings, even when filed only on paper.

-- To the extent that the electronic filing system is in effect, a PDF copy of the
notice of removal with attachments on a 3.5-inch diskette or CD-ROM must
be filed within three business days of the initial filing. LR 100.4(b).

- All nongovernmental corporate parties must file a “corporate disclosure
statement” identifying all of their parent corporations and listing any
publicly held company that owns 10% or more of the party’s stock, or
stating that there are none concurrently with the first appearance. LR
83.16(a)—(b).

2. (§3.28) Documentation of Joinder

All defendants must join in the removal. See §3.26, supra. All defendants or,
if represented, their counsel, must sign something evidencing their joinder in the
removal. They may cosign the notice of removal itself, or file a joinder in removal
or consent to removal. See Forms 3-2 and 3-3 for examples.

3. (§3.29) Notice to Adverse Parties
The defendant or defendants must promptly give written notice to all adverse
parties. 28 USC §1446(d). See Form 3-4.

4. (§83.30) File Copy

Promptly after filing the notice of removal, the removing party must file a
copy of the notice with the clerk of the state court where the case was originally
filed. 28 USC §1446(d). When the notice is filed in state court, the case is
removed. See Form 3-5.

E. (§3.31) Where and How to File

Except as otherwise expressly provided by an Act of Congress, a case can be
removed only to the federal “district and division embracing the place where [the] .
. . action is pending.” 28 USC §1441(a). See LR 3.3 and Supp §2.9 for an
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- explanation of Oregon’s four divisions. See LR 100 and Supp §2.14 for an
explanation of the CM/ECF electronic filing system.

F. (§3.32) Effect of Removal

When the notice of removal and supporting papers are filed in federal court
and in state court, removal is complete—the entire case has been transferred to
federal court. No hearing or other action by the federal court is required to effect
the transfer, and none occurs. The state court loses jurisdiction and may take no
further action unless and until the case is remanded. 28 USC §1446(d). The state
court loses jurisdiction even if the removal was improper. Maseda v. Honda Motor
Co., 861 F2d 1248 (11th Cir 1988).

However, a few courts have concluded that, in certain limited circumstances,
a state law decision rendered while a removal petition is pending in federal court is
not void if the federal court subsequently determines that the case is not
removable. Farm Credit Bank of St. Paul v. Rub, 481 NW 451 (ND 1992); Bell v.
Burlington Northern Railroad Co., 738 P2d 949 (Okla Ct App 1986).

G. After Removal

1. (83.33) Service

If there are unserved defendants, the plaintiff should complete service using
federal summonses. See 28 USC §1448. Once the notice of removal is filed in
federal court, the clerk’s office issues a case management scheduling order,
magistrate judge consent forms and information packets, information about the
court’s alternative dispute resolution programs, and a Notice of Judicial
Assignment and Case Number. LR 3.7(a). Except as provided by 28 USC §1915,
the filing party is responsible for serving all documents issued by the clerk at the
time of filing on all named parties. LR 3.7(b).

2. (8334 Pleading

If a defendant has not yet answered, the defendant must answer or present
the other defenses or objections that are available under the FRCP within 20 days
after receiving through service or otherwise a copy of the initial pleading, or within
20 days after the service of summons on the initial pleading, then filed, or within
five days after the petition for removal is filed, whichever time is longest. FRCP
81(c).

CAVEAT: In state court, a defendant must respond to the complaint
within 30 days. ORCP 7 C(2). The effect of FRCP 81(c) is to shorten that
deadline in many cases.
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3.  (§3.35) Jury Demand

Oregon and federal rules on the procedure for demanding trial by jury differ;
removal represents the intersection of those two procedural systems. Oregon does
not require the parties expressly to demand trial by jury. Instead, all issues of fact
must be tried by jury unless the parties consent to trial without a jury. ORCP 51 C.
Trial by jury is not waived unless the parties notify the court of the waiver before
5:00 p.M. of the last judicial day before trial. UTCR 6.130.

In contrast, trial by jury may be inadvertently lost in federal court if it is not
requested on a timely basis. A party’s failure to file and serve a demand for trial by
jury not later than 10 days after the service of the last pleading directed to that
issue constitutes a waiver by the party of trial by jury. FRCP 38(b), (d).

FRCP 81(c) reconciles the differing state and federal rules for demanding
trial by jury. If at the time of removal all necessary pleadings have been served, a
party entitled to trial by jury under FRCP 38 is accorded it, if the party’s demand
for jury trial is served within 10 days after the petition for removal is filed if the
party is the petitioner. If the party is not the petitioner, the demand for jury trial
must be served within 10 days after service on the party of the notice of filing the
petition for removal. A party who, before removal, has made an express demand
for trial by jury in accordance with state law, need not make a demand after
removal. If state law applicable in the court from which the case is removed does
not require the parties to make express demands in order to claim trial by jury (as
in Oregon, see ORCP 51 C), the parties need not make demands after removal
unless the court directs that they do so within a specified time if they desire to
claim trial by jury. The court may make this direction on its own motion and must
do so as a matter of course at the request of any party. A party’s failure to make
demand as directed constitutes a waiver by that party of trial by jury.

Once the case is in federal court, the federal local rules apply. The parties
must state in the pretrial order whether trial will be by jury. LR 16.6(b)(1). If a
party fails to so state, the court may rule that the party has waived the right to a
jury trial. See Thomas v. Transamerica Occidental Life Ins., Civ No 90-584-FR,
1991 WL 47273 (D Or 1991) (plaintiff in removed case who had not earlier
demanded jury trial waived jury by failing to state in pretrial order that case would
be tried to jury).

PRACTICE T1P: To guard against inadvertent loss of trial by jury in
federal court, a party should request a jury trial in the initial pleadings.
“Checking the ‘Jury Demand’ box on the JS-44 Civil Cover sheet does not
constitute a valid jury demand pursuant to LR 38 or [FRCP] 38(b).” LR 3.6,
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Practice Tips. “The words DEMAND FOR JURY TRIAL must be included on the
last line of the document title of any jury demand instrument filed pursuant
to [FRCP] 38(b),” for example, “ANSWER by Defendant ABC and DEMAND
FOR JURY TRIAL” and “DEMAND FOR JURY TRIAL” should be asserted in the
last paragraph of the document. LR 38.1.

IV. REMAND
A.  (§3.36) Overview

A case can be remanded to state court if there was or is no subject-matter
jurisdiction, if removal procedures were not followed properly, or if abstention
principles dictate that the federal court refrain from exercising its discretion. 28
USC §1447(c); Quackenbush v. Allstate Ins. Co., 517 US 706, 116 S Ct 1712, 135
L Ed2d 1 (1996). A request for remand is made by motion. See 28 USC §1447(c).

As discussed in §§3.37-3.51, infra, how and when remand may occur
depend on the basis for the remand. Remand for lack of subject-matter jurisdiction
may take place without a motion to remand and at any time. Wisconsin Dept. of
Corrections v. Schacht, 524 US 381,392, 118 S Ct 2047, 141 L Ed2d 364 (1998).
In contrast, a motion to remand the case on the basis of any defect other than lack
of subject-matter jurisdiction must be made within 30 days after the notice of
removal is filed. 28 USC §1447(c).

B. Remand for Lack of Subject-Matter Jurisdiction

1. (§3.37) Timing

A motion for remand for lack of subject-matter jurisdiction can be made at
any time. The general remand statute, 28 USC §1447(c), requires a district court to
remand a removed case to state court “[i]f at any time before final judgment it
appears that the district court lacks subject matter jurisdiction.” That is, the case
must be remanded only if subject-matter jurisdiction is lacking over the entire case,
and not over just some of the plaintiff’s claims. “An ordinary reading of [28 USC
§1447(c)] indicates that the statute refers to an instance in which a federal court
- ‘lacks subject matter jurisdiction’ over a ‘case,” and not simply over one claim
within a case.” Wisconsin Dept. of Corrections v. Schacht, 524 US 381,392,118 S
Ct 2047, 141 L Ed2d 364 (1998) (quoting 28 USC §1447(c)).

2. (8§3.38) Burden of Proof on Motion
On a motion to remand for lack of subject-matter jurisdiction, the party

opposing the motion to remand has the burden of proving jurisdiction. Carpenters
Southern Cal. Admin. v. Majestic Housing, 743 F2d 1341, 1343 (9th Cir 1984);
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Hendrickson v. Xerox Corp. 751 F Supp 175, 176 (D Or 1990). The removal
statutes are strictly construed against removal. Hendrickson, supra (citing
Carpenters Southern Cal. Admin., supra).

“The existence of federal jurisdiction ordinarily depends on the facts as they
exist when the complaint is filed.” Newman-Green, Inc. v. Alfonso-Larrain, 490
US 826, 830, 109 S Ct 2218, 104 L Ed2d 893 (1989). Thus, if jurisdiction exists
when an action is commenced, that jurisdiction may not be divested by subsequent
events. Freeport-McMoRan, Inc. v. K N Energy, Inc., 498 US 426,428,111 S Ct
858, 112 L Ed2d 951 (1991). See Sparta Surgical v. Nat. Ass 'n of Sec. Dealers,
159 F3d 1209, 1213 (9th Cir 1998) (“[J]urisdiction must be analyzed on the basis
of the pleadings filed at the time of removal without reference to subsequent
amendments™).

3.  Challenging Diversity

a. (§3.39) Diversity Must Exist

For removal purposes, diversity must exist both at the time the action was
commenced and at the time of removal, and the existence of diversity jurisdiction
at both points must be alleged in the removal notice. Kellam v. Keith, 144 US 568,
12 S Ct 922, 36 L Ed 544 (1892); German Savings & Loan Soc. v. Dormitzer, 116
F 471 (9th Cir 1902); Petrop v. Lassen Art Publications, Inc. 939 F Supp 742, 744
(D Haw 1995).

b. (§3.40) No Oregon Defendant |
Removal based on diversity jurisdiction is unavailable if any properly joined

and served defendant is a citizen of the state in which the action is brought. 28
USC 1441(b).

c. (§3.41) No Fictitious Names

In determining citizenship for purposes of diversity, the citizenship of Doe
defendants is disregarded. 28 USC §1441(a). That rule prevents plaintiffs from
avoiding removal by adding fictitious nondiverse or in-state defendants.

d (§342) No Fraudulent or Sham Joinder

A nondiverse party named in a state court action may be disregarded if the
federal court determines that the party’s joinder is “sham” or “fraudulent.”
Fraudulent joinder is a term of art. McCabe v. General Foods Corp., 811 F2d
1336, 1339 (9th Cir 1987). The defendant bears the burden of proving that the
plaintiff failed to state a cause of action against a resident defendant who would
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otherwise destroy diversity, and that “the failure is obvious according to the settled
rules of the state.” McCabe, supra. When fraudulent joinder is an issue, the court
may look beyond the pleadings and the defendant may present facts showing that
the joinder is fraudulent. Ritchey v. Upjohn Drug Co., 139 F3d 1313, 1318 (9th Cir
1998). ‘

4, (§3.43) Challenging Amount in Controversy

As a general matter, the amount in controversy is determined by the
allegations of the complaint when the action is commenced. Amendments to the
complaint or dismissal of certain claims reducing the demand to below $75,000
does not affect diversity jurisdiction. St. Paul Indemnity Co. v. Cab Co., 303 US
283, 289-290, 58 S Ct 586, 82 L Ed 845 (1938). If the remand motion involves a
factual dispute, such as the amount in controversy, the court may look at the entire
record to determine the underlying facts. Harding v. U.S. Figure Skating Ass’'n,
851 F Supp 1476, 1480 (D Or 1994) (court can consider removal papers and
damages awarded in similar cases to determine amount in controversy).

Legal standard by which amount in controversy is evaluated. On the theory
that the plaintiff is the “master of the litigation,” the amount pleaded in the
complaint traditionally controls for amount-in-controversy purposes unless the
party disputing it can show to a legal certainty that the plaintiff cannot recover the
amount pleaded. In St. Paul Indemnity Co. v. Cab Co., supra, the state court
complaint alleged an amount in controversy that exceeded the federal jurisdictional
minimum. The allegation therefore was not consistent with the pleader’s desired
forum and it was made in the context of pleading rules that required the damages to
be pleaded with specificity and that limited the recovery to the amount pleaded.
Many courts have limited the application of the legal certainty test, pointing out
that it arose in a context that warranted that level of deference to the amount
pleaded—a level of deference no longer warranted in the context of modem
pleading rules. See, e.g., De Aguilar v. Boeing Co., 47 F3d 1404, 1411 (5th Cir
1995). :

Unlike many other jurisdictions today, Oregon requires the amount of
money damages to be pleaded. ORCP 18 B. When a demand for judgment is for a
stated amount of money as damages, that amount acts as a cap on the amount of
money damages awarded in any judgment. ORCP 67 C(2). Therefore, cases
removed from Oregon courts to the federal court in this district generally involve
complaints that allege a specific amount of damages in controversy.
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